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NDOU J:
In this matter the plaintiff seeks an order cancelling an agreement of sale entered into between the first defendant on the one hand and the second and third defendants on the other, alternatively, that the first defendant pay a half share of the value of the house in question to the plaintiff.


At a pre-trial conference held on 23 October 2001, the case was referred to trial on the following issues –

“(i)
Whether the 1st defendant was entitled to sell Stand No. 407 Kambuzuma as he did or not?

(ii) Whether the 2nd and 3rd defendants are innocent purchasers or not?

(iii) Whether the plaintiff is entitled to a percentage of the nett proceeds and if so, how much?

(iv) Whether the plaintiff should give vacant possession to the 2nd and 3rd defendants or not?”

The plaintiff also seeks an order of costs.  Most of the facts of this matter are to some extent common cause or established by credible evidence.  The plaintiff and the first defendant were married in 1955.  In 1964 they bought the property forming subject-matter of these proceedings i.e. Stand 407 Kambuzuma Township, Harare.  The property was registered in the first defendant’s name.  Extensions were made to the property and by the time the first defendant left the matrimonial home it was a six roomed house.  The plaintiff and first defendant divorced in 1984.  The property was paid for in full after which the first defendant advertised it for sale through estates agents.  The estate agent placed an advertisement in a local newspaper.  The second and third defendant responded to the newspaper advertisement and approached the estate agent.  The first defendant, acting through the estate agent, eventually sold the house to the second and third defendants for a sum of $220 000 and the title has since been transferred to the latter two defendants on 19 June 1998.  The property was sold on 27 March 1998.

It is common cause that the plaintiff was not consulted when the sale took place nor did she receive a share of the proceeds.

(a)
Case against the first defendant:


The plaintiff Violet Tewe, testified in support of her case.  The material parts of her testimony can be summarised as follows –

(i)
that the stand was acquired in 1964 measuring 227 square metres and it had two rooms, i.e. the kitchen and the dining room, and the toilet;

(ii)
that at the time of the acquisition of the stand and up to the time it was eventually paid both she and first defendant were in gainful employment;

(iii)
that the first respondent left the matrimonial home in 1968 at which time the house was six roomed;

(iv)
that she, in 1994, single handedly constructed a further two rooms on the property at a cost of $20 000  to $30 000;

(v)
that since 1968 she has been meeting all Council rates and rentals;

(vi)
that she has resided in the property with the children since 1964 to date;

(vii)
that she paid off the balance of the purchase price due to the Council;

(viii)
that, although the property was in the name of the first defendant she appeared in Council records as a co-owner;

(ix)
that the selling price of $220 000 was too low as the property could have fetched a higher price;

(x)
that she would like first defendant to be ordered by the Court to pay her.  That she, however, understands he is now unemployed and has no means and in the circumstances she wants the sale of the property by first defendant to second and third defendants to be rescinded. 

Under cross-examination she stated that she is unable to give the purchase price of the property due to passage of time.  She, however, recalls that a deposit was paid and balance was paid on instalments.  She further stated that she used to give her entire earnings (together with salary advice) to the first defendant as she considered him to be the head of the family during the subsistence of marriage (i.e. prior the desertion of the family by the first defendant).

(xi)
that first defendant was not honest to the Makhwalas (i.e. second and third defendants) when he sold them the property.  That the Makhwalas were not aware of this dispute between her and the first defendant.

The plaintiff impressed me as an honest witness.  She did appear to forget a lot of details surrounding the purchase of the property. This is to be expected in light of the passage of time.  She appeared to be extremely emotional challenged throughout her stay in the witness stand.  This is understandable when one bears in mind the circumstances of this case.  I, however, find that she must be mistaken on the issue of her name appearing as co-owner of the property on the deed of grant.  This mistake is not material in light of the fact that the she was married to the first defendant at the time of the acquisition.

The plaintiff’s testimony that she paid for the house after first defendant deserted the family rings true.  The first defendant deserted the matrimonial home and left her looking after the family.  She was in gainful employment at the material time.  It is clear that he did not pay for the upkeep of the family.  She paid for the improvements on the property.  Although the property was registered in the name of the first defendant it is clear that she is entitled to a share of this property.  I find that she is entitled to at least 50% of the matrimonial home.  This finding resolves her case against the first defendant only.  Although this court is not dealing with plaintiff and 1st defendant’s divorce I am satisfied that section 7 of the Matrimonial Causes Act [Chapter 5:13] applies to the plaintiff’s claim against the first defendant.  Section 7 provides:

“1.  Subject to this section, in granting a decree of divorce, judicial separation or nullity of marriage or at any time thereafter, an appropriate court may make an order with regard to –

(a)
the division, apportionment or distribution of the assets of the spouses including order that any asset be transferred from one spouse to the other.” (the emphasis is mine)

It is clear from these provisions that this court has the requisite jurisdiction as the claim was commenced after the divorce of the parties.  The plaintiff, however, failed to establish that the property was sold by first defendant to the second and third defendants for an unreasonable low price.  She did not adduce evidence in this regard.  She made a valiant attempt to produce a document entitled “Valuation Report” allegedly prepared by one R.F. Mangwiro.  This “report” was not in affidavit form and the author was not called to testify.  In the circumstances, this unsworn document cannot be admitted as evidence.  The onus of proving that the price realised was an unreasonable low price rested squarely on the plaintiff who seeks to have the set aside – see Lalla v Bhura 1973 (2) RLR 280 (GD) at 285 E.  For the plaintiff to succeed she has to establish the market value of the property.  This is no easy task.  It is a matter of opinion in most cases and such opinion does not necessarily constitute market value. This sale has been properly advertised through an estate agent in the media and the price given seems to be a strong indicator of the market value of the property at the relevant time – see Zvirawa v Makoni & Anor 1988 (2) ZLR 15 (SC).  The plaintiff has failed to establish that the property was sold for an unreasonable low price.

(b)
Case against Second and Third Defendants:


To succeed with her claim against the second and third defendants the plaintiff must show that they were aware of her rights in the matrimonial home.  Mere knowledge that there is a wife will normally not be enough.  There must be an intention to defeat the wife’s just rights.  The aggrieved spouse must prove that the third party is guilty of fraudulent intent.  McNALLY JA, in the Muzanenhamo & Anor v Katanga & Ors 1991 (1) ZLR 182 (S) at pages 186H to 187A stated as follows:

“But I do not believe that a wife can raise such a claim just because the husband is disposing of an asset.  There must be some evidence that he is disposing of the asset “at undervalue to a scoundrel, the accomplice of the husband” (Chhokar v Chhokar 1984 FLR 313), or that in some way he is attempting to defeat her just rights.”


LORD UPJOHN stated the point very firmly in National provincial Bank Ltd v Ainsworth [1965] 2 All ER; [1965] AC 1175 (HL) at 485G in the following terms:

“So, as a matter of broad principle, I am of the opinion that the rights of husband and wife must be regarded as purely personal inter se and that these rights as a matter of law do not affect third parties.”

The aggrieved spouse has to prove that the third party is guilty of fraudulent intent.  This point was made by WILBERFORCE J in National Provincial Bank v Ainsworth [1965] 2 All ER 472 and approved in our jurisdiction in Cattle Breeders Farm (Pvt) Ltd v Veldman (2) 1973 (2) RLR 261 AD in the following terms:

“Where there is a genuine transfer, there is no reason why the wife’s personal rights against her husband, which are derived from her status, should enter the field of real property law so as to clog the title of an owner.”

According to McNALLY JA in Muganga v Sakupwanya SC 35/96 on page 3 of the his cyclostyled judgment “Mere knowledge that there is a wife will normally not be enough.  There must be an intention to defeat the wife’s just rights”. – see also Pretorius v Pretorius and Anor 1948 (1) SA 250 (AD); Kellerman v Kellerman 1957 (3) SA 764 (O); and Laws v Laws and Ors 1972 (1) SA 321 (W) at 324H – 325E.  In this case the second defendant Cleverson Makhwala testified.  He stated that he and his wife (third defendant) responded to an advertisement  in the Herald newspaper placed by an estate agent.  They went to see the estate agent.  They also went to inspect the property in question in the company of an employee of the estate agent.  There was no-one at the house and as a result they did not enter the premises.  They were, however, satisfied with what they saw and decided to purchase the property.  They did not meet the seller prior the conclusion of the sale.  They dealt with the estate agent.  They were not aware at the time of the transaction that the house was subject of a dispute between the plaintiff and the first defendant.  As far as the additional two rooms are concerned, he conceded that they were not part of the agreement but indicated that they are in a position to pay if they are ordered to do so by the court.  I am satisfied that this witness testified in a truthful manner.  His testimony is credible.  He did not seek to conceal facts favourable to the plaintiff about the additional two rooms which they are prepared to pay for.   I am satisfied that the second and third were bona fide purchasers of the disputed property.  They were not aware of the dispute between the plaintiff and first defendant.  It is understandable why they did not suspect existence of such a dispute as the sale was properly and publicly advertised in the media by estate agent.  I am, accordingly, satisfied that the plaintiff has not established her case against the second and third defendants.  From the evidence before me and the law cited above I am satisfied:

(a)
that the first defendant was entitled to sell Stand Number 407 Kambuzuma as he did;

(b)
that the second and third defendant are innocent purchasers;

(c)
that the plaintiff is entitled to 50% of the nett proceeds realised from the sale of matrimonial home by the first defendant;

(d)
that the plaintiff should give vacant possession to the second and third defendants.

It is, accordingly, ordered:

1.
That the plaintiff’s claim for the rescission of sale of the immovable house being Stand Number 407 Kambuzuma Township, Harare by first defendant to second and third defendants be and is hereby dismissed.

2.
That the plaintiff’s claim for the annulment of the transfer of the property described in paragraph 1 to the second and third defendants is dismissed.

3.
The first defendant is ordered to pay the plaintiff 50% of the nett value realised from the sale of the property described in 1.

4.
The first defendant is ordered to pay costs of suit.

Ziweni & Company Attorneys, plaintiff’s legal practitioners.

Messrs Musunga & Associates, 1st, 2nd & 3rd defendant’s legal practitioners.

